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Practice Losses:  The New Ticking Time Bomb

ÅReal world compliance risk analysis

ÅThe role of practice losses in recent cases

ÅGovernmentôs view of practice losses

ÅWhy do health system practices lose money?

ÅFMV and commercial reasonableness (ñCRò) issues

ÅHow to prepare for real world compliance risk



Real World Compliance Risk

4

Whatôs Happening in Todayôs Marketplace for FMV and 

CR Compliance
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Practice Losses:  The New Ticking Time Bomb
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Practice Losses:  The New Ticking Time Bomb
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Practice Losses:  The New Ticking Time Bomb

ÅRecent Major Settlements with DOJ
o Tuomey:  $72.4 million (2015)

o Halifax: $85 million (2014)

oCitizensô Medical Center:  $21.75 million (2015)

o Columbus Regional:  $25 million+ $10 million in contingency payments 

(2015)

o North Broward Hospital District:  $69.5 million (2015)

o Adventist Health System:  $115 million (2015)
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Practice Losses:  The New Ticking Time Bomb

ÅRecent Stark/AKS enforcement actions
oStarted by whistleblowers under False Claims Act (ñFCAò)

o Insiders to organization or deals with health systems

o Backed by qui tam bar

ÅHealth system litigation defense does not go to trial
o Cases are defended through pretrial motions (dismiss / summary 

judgement)

o Settlement if fail at pretrial motions

o Some systems settle right away
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Practice Losses:  The New Ticking Time Bomb

ÅPost Tuomeyworld
o TuomeyHealth System lost two jury trials

o FCA damages can be extreme

o Fighting DOJ only raises the stakes for FCA damages

o DOJ is aggressively pursuing enforcement

ÅDOJôs role in whistleblower cases
o To join or not to join? 

o If join, how much in FCA damages?

oProsecutorôs view of health system affects both decisions
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Practice Losses:  The New Ticking Time Bomb

ÅImplications of a post Tuomeyworld
o Cases are not resolved on the merits or expert arguments

o Risk of being the next Tuomeystarts in the office down the hall or with 

the physician you just spoke with

o FCA damages can be staggering 

o Monetary damages are based on whether the DOJ views you as a player 

who fumbled or who willfully disregards the law

oIndividual liability:  DOJ expects companies to ñname namesò of bad 

actors within the organization



Real World Compliance Risk
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Practice Losses:  The New Ticking Time Bomb

ÅSuccessful defense in a post Tuomeyworld
o Must convince DOJ prosecutor not to join qui tam relator case

o Need pretransactionaldocumentation and processes to show not a ñbad 

actorò or not ñbackfillingò to justify action after the fact

o Need a persuasive or rigorous analysis that addresses how the 

government views FMV and CR physician compensation

o Alternatively, dissuade the DOJ prosecutor from taking the case due to 

complexity or challenges in litigating the case

o Alternatively, convince a judge to rule on a pretrial basis in your favor

o Otherwise, your organization will proceed to settlement talks



The Issue of Practice Losses in Recent 

Cases
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How Qui Tam Relators and the Government View Losses
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Practice Losses:  The New Ticking Time Bomb

ÅPractice losses in Tuomeyand Halifax
oLosses figure prominently in the CR analysis of the governmentôs expert

o Was the contract set up to always lose money?

o Losses may be justified in some cases

ÅNorth Broward case
o Amended complaint mentions practice losses 88 times

o Excessive compensation caused losses:  $150 million loss over 8 years 

o Culture of loss-taking:  expected and budgeted for losses

o Tracked offsetting profits from referrals
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Practice Losses:  The New Ticking Time Bomb

ÅAdventist Complaint
ñThe compensation offered to physicians (and to some "mid-level practitioners" like nurse 

practitioners and physician assistants) as an inducement for referrals includes overall 

compensation above fair market value, as evidenced by the Defendants' substantial and 

consistent losses on their physician practices.Defendants tolerate such losses only because 

Defendants are able to recover the losses, plus substantial additional sums, by ensuring the same 

physicians refer their patients to Defendants' hospitals for inpatient and ancillary services.ò 

(Paragraph 3)

ñDefendant Hospitals are thus compensating the doctors whose practices they have purchased at 

levels that not only exceed what Defendants can rationally pay while maintaining a physician 

practice that could be economically viable on its own merits, but that even more dramatically 

exceed what Defendants' employee physicians could reasonably expect to earn if those 

physicians had continued to own and operate the business themselves.ò  (Paragraph 148)

From Adventist Amended Compliant for Relators Payne, Church, and Pryor (emphasis added)
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Practice Losses:  The New Ticking Time Bomb

ÅCitizenôs Medical Denial of Motion to Dismiss:
ñRelators have made several allegations that, if true, provide a strong inference of the 

existence of a kickback scheme. Particularly, the Court notes Relatorsô allegations that the 

cardiologistsô income more than doubled after they joined Citizens, even while their own 

practices were costing Citizens between $400,000 and $1,000,000 per year in net losses. 

Even if the cardiologists were making less than the national median salary for their 

profession, the allegations that they began making substantially more money once they 

were employed by Citizens is sufficient to allow an inference that they were receiving 

improper remuneration. This inference is particularly strong given that it would make 

little apparent economic sense for Citizens to employ the cardiologists at a loss 

unless it were doing so for some ulterior motiveða motive Relators identify as a desire 

to induce referrals.ò
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Practice Losses:  The New Ticking Time Bomb

ÅAttorney representing health system in qui tam case
ñThis is out of the blue. The gist of what the government is saying is 

that employment arrangements with physicians are presumptively not 

commercially reasonable unless the entity makes a profit.ò 

Linda Baumann, with ArentFox, as quoted in the article, ñIn New Angle on 

Stark Cases, Government Hits Hospitals for Lack of Physician Profit,ò 

Report on Medicare Compliance, July 9, 2013
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Practice Losses:  The New Ticking Time Bomb

ÅFormer DOJ Attorney
ñIn the governmentôs eyes, profit is required for commercial 

reasonableness.  The government is making the argument that if itôs 

not profitable, the hospital is paying for referrals.ò 

Robert Trusiak, former head of the affirmative civil enforcement unit in the 

U.S. Attorneyôs Office for the Western District of New York, as quoted in 

ñPre-Transaction Document May Fend Off Feds Who See Losses as a 

Stark Red Flag,ò Report on Medicare Compliance, March 16, 2015
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Examining the Causes of Losses
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Practice Losses:  The New Ticking Time Bomb

ÅEmployer and physician performance issues

ÅConsequences of hospital-physician integration
o Potential for higher cost structures for certain resources

o Operational changes:  payer mix, locations, services

o Providing services in low volume areas

o Hiring primarily to provide hospital ED call coverage

o Conversion of technical component or ancillary services to HOPD

ü Compensation levels for many specialties are based on physicians receiving the net 

profits from in-office ancillaries



Why Health System Practices Lose Money
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Practice Losses:  The New Ticking Time Bomb

ÅMove to survey-based compensation
o Many health systems base physician compensation exclusivelyon the 

ñsurvey saysò approach without regard to key economic factors

ü Recent industry panel discussion on what to  pay physicians for quality: ñWeôre 

waiting on a survey to come outò

oñSurvey saysò nearly all doctors should make the median

oñSurvey saysò wRVU production alone sets physician compensation

oñSurvey saysò regional data reflects my local marketplace

oBut, ñsurvey saysò ignores fundamental factors in practice economics

o Ignoring practice economics can result in losses


